
B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

D
ated:

A
pril

18,
2012

K
eith

H
arley

C
hicago

L
egal

C
linic,

Inc.
211

W
.

W
acker,

S
uite

750
C

hicago,
IL

60606
(312)

726-2938
(312)

726-5206
(fax)

kharley@
kentlaw

.edu

IN
T

H
E

M
A

T
T

E
R

O
F:

P
R

O
P

O
S

E
D

A
M

E
N

D
M

E
N

T
S

T
O

C
L

E
A

N
C

O
N

S
T

R
U

C
T

IO
N

O
R

D
E

M
O

L
IT

IO
N

D
E

B
R

IS
(C

C
D

D
)

FIL
L

O
P

E
R

A
T

IO
N

S
:

P
R

O
P

O
S

E
D

A
M

E
N

D
M

E
N

T
S

T
O

)
35

IL
L

.
A

D
M

.
C

O
D

E
1100

)

N
O

T
IC

E
O

F
F

IL
IN

G
T

o:
see

attached
service

list

)))
R

-12-009

)
(R

ulem
aking

—
L

a
n

4
,
.

f
lx

’
W

FIC
E

APR
182012

STA
TE

O
F

ILLIN
O

IS
Pofluton

C
ontrolB

oard

P
L

E
A

S
E

T
A

K
E

N
O

T
IC

E
that

on
the

18th
day

o
f

A
pril

2012,
I

filed
w

ith
the

O
ffice

of
the

C
lerk

o
f

the
P

ollution
C

ontrol
B

oard
the

attached
P

ost-H
earing

C
om

m
ents

on
behalf

o
f

C
itizens

A
gainst

R
uining

the
E

nvironm
ent.

B
y:

_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_

K
eith

H
arley,

A
ttorney

fo
C

itizens
A

gainst
R

uining
the

E
nvironm

ent



F
E

C
J
V

D
C

L
E

R
W

O
FFIC

E

APR
1

2012
STA

TE
O

F
ILLIN

O
IS

Pollution
C

ontrol
B

oard
C

E
R

T
IF

IC
A

T
E

O
F

S
E

R
V

IC
E

I,
K

E
IT

H
H

A
R

L
E

Y
,

an
attorney,

hereby
certify

that
true

copies
of

C
itizens

A
gainst

R
uining

the
E

nvironm
ent’s

P
ost-H

earing
C

om
m

ents
w

ere
delivered

via
electronic

tiling
o

n
A

pril
18,

2012
to

the
follow

ing:

M
r.

John
T

.
T

herriault.
C

lerk
Illinois

P
ollution

C
ontrol

B
oard

Jam
es

R
.

T
hom

pson
C

enter
Suite

11-500
100

W
est

R
andolph

C
hicago.

IL
60601

and
that

true
copies

o
f

these
docum

ents
w

ere
m

ailed
by

First
C

lass
M

ail,
by

depositing
the

sam
e

in
the

U
.S.

M
ail

depository
located

at
211

W
est

W
acker,

C
hicago,

illinois
in

an
envelope

w
ith

sufficient
postage

prepaid,
on

A
pril

18,
2012

to
the

follow
ing:

M
arie

T
ipsord

H
earing

O
fficer

Jam
es

R
.

T
hom

pson
C

enter
Suite

11-500
100

W
est

R
andolph

C
hicago.

IL
60601

K
im

berly
A

.
G

eving,
A

ssistant
C

ounsel
M

ark
W

right,
A

ssistant
C

ounsel
S

tephanie
F

low
ers.

A
ssistant

C
ounsel

Illinois
E

nvironm
ental

P
rotection

A
gency

1021
N

orth
G

rand
A

venue
E

ast
P.O

.
B

ox
19276

S
pringfield.

IL
62794-9276

S
tephen

S
ylvester,

A
ssistant

A
ttorney

G
eneral

M
atthew

J.
D

unn,
C

hief
O

ffice
of

the
A

ttorney
G

eneral
E

nvironm
ental

B
ureau

N
orth

69
W

est
W

ashington
S

treet,
S

uite
1800

C
hicago,

IL
60602

M
itchell

C
ohen.

C
hief

L
egal

C
ounsel

Illinois
D

epartm
ent

o
f

N
atural

R
esources

O
ne

N
atural

R
esources

W
ay

S
pringfield,

IL
62702-1271

D
oris

M
cD

onald
C

hicago
D

epartm
ent

o
f

L
aw

30
N

.
L

aS
alle

St.,
S

uite
900

C
hicago,

IL
60602

S
teven

G
obelm

an
Illinois

D
epartm

ent
o

f
T

ransportation
2300

S.
D

irksen
P

arkw
ay

R
oom

302
S

pringfield,
IL

62764



G
reg

W
ilcox,

E
xecutive

D
irector

B
rian

L
ansu,

A
ttorney

L
and

R
eclam

ation
&

R
ecycling

A
ssociation

2250
S

outhw
ind

B
lvd.

B
artlett,

IL
60103

John
H

enrickson,
E

xecutive
D

irector
Illinois

A
ssociation

o
f

A
ggregate

P
roducers

1115
S.

S
econd

S
treet

S
pringfield.

IL
62704

Jam
es

H
uff

H
u
ff&

H
uff,

Inc.
915

H
arger

R
oad,

Suite
330

O
ak

B
rook,

IL
60523

D
ennis

M
.

W
ilt

M
ichelle

A
.

G
ale

W
aste

M
anagem

ent
of

Illinois
720

E
ast

B
utterfield

R
oad

L
om

bard,
IL

60148

Jam
es

M
.

M
orphew

S
orling,

N
orthrup,

H
anna,

C
ullen

&
C

ochrane,
L

td.
S

uite
800

Illinois
B

uilding
608

E
ast

A
dam

s,
P.O

.
B

ox
5131

S
pringfield,

IL
62705

D
ennis

G
.

W
alsh

G
regory

T
.

S
m

ith
K

lein,
T

horpe
and

Jenkins,
L

td.
20

N
orth

W
acker

D
rive

S
uite

1600
C

hicago,
IL

60606

C
laire

A
.

M
anning

B
row

n,
H

ay
&

S
tephens,

L
L

P
205

5.
F

ifth
S

treet,
S

uite
700

S
pringfield,

IL
62705-2459

T
iffany

C
happell

C
ity

o
f

C
hicago

M
ayor’s

O
ffice

o
f

Intergovernm
ental

A
ffairs

121
N

.
L

aS
alle

S
treet,

R
oom

406
C

hicago,
IL

60602

K
eith

H
arley



C
LER

IC
S

O
FFIC

E

APR
1

8
2012

B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
’

O
F

ILLiN
O

IS
Pollution

C
ontrol

B
oard

IN
T

H
E

M
A

T
T

E
R

O
F

:
))

P
R

O
P

O
S

E
D

A
M

E
N

D
M

E
N

T
S

T
O

C
L

E
A

N
)

R
-12-009

C
O

N
S

T
R

U
C

T
IO

N
O

R
D

E
M

O
L

IT
IO

N
)

(R
ulem

aking
-

L
and)

D
E

B
R

IS
(C

C
D

D
)

F
IL

L
O

P
E

R
A

T
IO

N
S

:
)

P
R

O
P

O
S

E
D

A
M

E
N

D
M

E
N

T
S

T
O

)
35

IL
L

.
A

D
M

.
C

O
D

E
1100

)

P
O

S
T

-H
E

A
R

IN
G

C
O

M
M

E
N

T
S

O
F

C
IT

IZ
E

N
S

A
G

A
IN

S
T

R
U

IN
IN

G
T

H
E

E
N

V
IR

O
N

M
E

N
T

N
ow

com
es

K
eith

H
arley

o
f

the
C

hicago
L

egal
C

linic,
Inc.,

on
behalf

ofhis
client,

C
itizens

A
gainst

R
uining

the
E

nvironm
ent,

and
respectfully

subm
its

the
follow

ing
com

m
ents.

C
itizens

A
gainst

R
uining

the
E

nvironm
ent

(“C
A

R
E

”)
is

a
W

ill
C

ounty-based
environm

ental
organization

com
prised

o
fm

em
bers

w
ho

live,
w

ork
and

recreate
in

W
ill

C
ounty.

C
A

R
E

is
very

concerned
that

the
Illinois

P
ollution

C
ontrol

B
oard

(“B
oard”)

concluded
that

groundw
ater

m
onitoring

should
not

be
required

at
C

C
D

D
sites

in
its

F
ebruary

2,
2012

First

N
otice

P
roposed

R
ule.

C
A

R
E

asserts
this

decision
is

contrary
to

the
legislative

m
andate

the

B
oard

m
ust

fulfill,
against

the
m

anifest
w

eight
of

evidence
now

before
the

B
oard

and
contrary

to

the
m

ore
prudent

positions
taken

by
the

Illinois
E

nvironm
ental

P
rotection

A
gency,

the
Illinois

A
ttorney

G
eneral

and
W

ill
C

ounty.
O

n
a

m
ore

basic
level,

C
A

R
E

’s
m

em
bers

are
am

ong
the

350,000
residents

o
f

W
ill

C
ounty

w
ho

rely
on

groundw
ater

as
their

drinking
w

ater
supply.

In
the

absence
ofprotective

groundw
ater

m
onitoring,

the
first

evidence
of

a
release

w
ill

be
realized

in

the
private

or
public

w
ells

on
w

hich
these

residents
depend

for
their

potable
w

ater.
O

n
behalfof

these
residents,

C
A

R
E

is
deeply

disappointed
that

the
Illinois

P
ollution

C
ontrol

B
oard

is

unilaterally
putting

W
ill

C
ounty

residents
in

harm
’s

w
ay

and,
in

doing
so,

that
it

is
acting

contrary
to

legislative
m

andate
and

the
m

anifest
w

eight
o
f

evidence,
and

in
isolation

from
the



Illinois
L

egislature,
the

Illinois
E

nvironm
ental

P
rotection

A
gency,

the
Illinois

A
ttorney

G
eneral

and
W

ill
C

ounty.

A
s

established
by

the
record,

there
are

eleven
(nine

active)
C

C
D

D
and/or

uncontam
inated

Soil
Fill

O
perations

in
W

ill
C

ounty,
the

m
ost

in
the

State
of

Illinois.
PC

6
at

I.
A

t
the

sam
e

tim
e,

m
any

com
m

unities
in

W
ill

C
ounty

-
including

the
L

ockport
and

Joliet
areas

w
here

C
A

R
E

is

m
ost

active
-

use
groundw

ater
as

the
source

oftheir
private

w
ell

and
public

w
ater

supplies.
Id.

C
onsequently,

C
A

R
E

’s
prim

ary
concern

is
the

cum
ulative

im
pact

of
aggregated

contam
inated

m
aterial

in
a

C
C

D
D

or
Soil

Fill
O

peration
on

groundw
ater,

over
tim

e.
T

hat
is,

even
if

no

individual
load

of
C

C
D

D
or

soil
exceeds

contam
inant

thresholds,
thousands

o
f

loads
directed

to

a
single

location
could

cum
ulatively

cause
endangering

conditions.
T

his
is

particularly
true

for

contam
inants

that
are

persistent
and

toxic.
T

his
could

occur
w

hile
a

facility
is

operating,
or

at

any
tim

e
after

a
facility

concludes
operations.

T
hese

risks
to

groundw
ater

resources
are

even

greater
if

self-screening
protocols

are
not

perfectly
im

plem
ented,

a
scenario

that
IL

E
PA

characterizes
as

“inherent”
in

the
screening

process.
T

R
3/12/12

a.m
.

at
22.

I.
T

he
Illinois

P
ollution

C
ontrol

B
oard’s

First
N

otice
P

roposal
Is

C
ontrary

to
T

he
C

lear

M
andates

of
Illinois

L
aw

E
stablishing

the
P

aram
ount

Im
portance

of
P

rotecting
G

roundw
ater

R
esources,

and
M

andating
P

reventive
A

pproaches
to

P
rotect

T
his

R
esource

C
A

R
E

’s
position

on
the

necessity
of

groundw
ater

m
onitoring

is
consistent

w
ith

the
legislative

m
andate

w
hich

m
ust

be
m

et
in

this
rulem

aking.
S

ection
22.5

1
(f(l)

ofthe
A

ct,
as

am
ended

by

P
ublic

A
ct

096-14
16,

unconditionally
m

andates
that

“T
he

rules
m

ust
include

standards
and

procedures
necessary

to
protect

groundw
ater...”.

In
order

to
protect

groundw
ater

resources,
the

B
oard

m
a
y

include
requirem

ents
regarding:

1.
T

esting,
2.

C
ertification,

3.
S

urface
w

ater
runoff

4.
L

iners.
5.

O
ther

protective
barriers.

6.
M

onitoring,
7.

G
roundw

ater
m

onitoring,
8.

C
orrective

2



action,
9.

R
ecordkeeping,

10.
R

eporting,
11.

C
losure,

12.
P

ost-closure
care,

13.
Financial

assurance,
14.

P
ost-closure

land
u
s
e

controls,
15.

L
ocation

standards,
16.

M
odification

of

existing
perm

its,
and

17.
O

ther
standards

and
procedures

necessary
to

protect
groundw

ater.
14.

A
s

an
initial

m
atter.

C
A

R
E

points
out

that
the

L
egislature

clearly
intended

for
the

B
oard

to

use
the

full
arsenal

of
regulatory

requirem
ents

as
necessary

to
protect

groundw
ater.

T
he

protection
of

groundw
ater

is
the

unm
istakable,

unconditional
and

param
ount

legislative
priority,

w
ithout

reference
to

the
costs

to
regulated

entities
or

the
additional

adm
inistrative

requirem
ents

for
Illinois

E
PA

.
T

he
protection

of
groundw

ater
is

not
constrained

by
a

tim
e

horizon;
any

regulatory
regim

e
m

ust
protect

groundw
ater

now
and

in
the

future.
A

s
stated

by
Illinois

E
PA

:

“W
e

em
phasize

that.
because

really
the

State’s
policy

ofpreventing
groundw

ater

contam
ination

is
to

prevent
and

protect
groundw

ater
resources

from
—

for
current

and

future
beneficial

uses.
A

nd
w

e
believe

that’s
potential

reason
enough

to
justify

groundw
ater

m
onitoring

in
fill

operations.
T

his
policy

and
the

im
portance

of
the

groundw
ater

resource
requires

the
uncertainties

really
be

resolved
in

fa
v
o
r

o
f

groundw
ater

m
onitoring.”

T
R

3/12/12
a.rn.

a
t

23.

Im
portantly,

the
“S

tate’s
policy

o
f

preventing
groundw

ater
contam

ination”
that

Illinois
E

PA

espouses
is

not
m

erely
internal

Illinois
E

P
A

guidance,
it

is
the

unam
biguous

legislative
m

andate

in
the

Illinois
G

roundw
ater

P
rotection

A
ct,

415
IL

C
S

55/2
(“

.
..it

is
the

policy
o
f

the
State

of

Illinois
to

restore,
protect,

and
enhance

the
groundw

aters
of

the
State,

as
a

natural
and

public

resource).
N

otably,
consistent

w
ith

the
IL

E
PA

’s
position,

the
Illinois

G
roundw

ater
P

rotection

A
ct

m
andates

a
preventative

approach.
415

IL
C

S
55/2(b).

T
he

IPC
B

has
its

ow
n

w
ell-established

precedent
underscoring

the
im

portance
of

groundw
ater

m
onitoring

in
light

this
legislative

m
andate.

In
the

M
atter

of:
G

roundw
ater

P
rotection:

3



R
egulations

for
E

xisting
and

N
ew

A
ctivities

w
ithin

S
etback

Z
ones

and
R

egulated
R

echarge

A
reas

(35
111.A

drn.
C

ode
601,

615,
616

and
617)

(“T
echnical

S
tandards’).

PC
B

R
89-5,

Final

O
rder:

O
pinion

and
O

rder
o
f

the
B

oard
(D

ecem
ber

6,
1991).

In
this

O
rder,

the
IPC

B
em

phasized

the
insufficiency

o
f

any
groundw

ater
m

onitoring
schem

e
that

relies
on

the
initial

detection
of

a

release
by

an
“off-site

entity”,
an

approach
the

IPC
B

asserted
w

as
inconsistent

w
ith

the

legislative
m

andates
ofthe

Illinois
G

roundw
ater

P
rotection

A
ct.
.

at
29-30.

In
the

IPC
B

’s

view
,

in
order

to
act

consistently
w

ith
the

Illinois
G

roundw
ater

P
rotection

A
ct,

a
m

onitoring

com
ponent

is
an

essential
elem

ent
of

the
groundw

ater
protection

schem
e.

providing
notice

o
f

contam
ination

in
its

earliest
stages

and
allow

ing
for

the
initiation

of
non-degradation

and

preventative
response

m
easures

to
m

aintain
and

or
restore

the
integrity

of
potable

supplies.
Id.

T
he

IPC
B

concludes
its

analysis
by

em
phasizing

that
groundw

ater
m

onitoring
is

indispensable
to

fulfill
the

m
andates

of
the

Illinois
G

roundw
ater

P
rotection

A
ct,

and
does

so
in

a
w

ay
w

hich
is

consistent
w

ith
the

position
advocated

in
the

present
m

atter
by

the
IL

E
PA

,
the

Illinois
A

ttorney

G
eneral,

W
ill

C
ounty

officials
and

C
A

R
E

:
“T

his
preventative

aspect
ofthe

regulations
w

ould
be

lost
should

the
B

oard
only

require
groundw

ater
m

onitoring
after

contam
ination

is
discovered

at

an
off-site

location.”
Id.

I.
T

he
Illinois

P
ollution

C
ontrol

B
oard’s

First
N

otice
P

roposal
Is

C
ontrary

to
T

he
M

anifest

W
eight

of
the

E
vidence

F
or

purposes
o

f
creatin

g
a

record,
C

A
R

E
points

to
the

follow
ing

evidence
in

this
rulem

aking.

1.
“A

m
ap

of
the

current
perm

itted
C

C
D

D
fill

operations
show

s
that

both
public

and
private

w
ells

are
found

in
close

proxim
ity

to
C

C
D

D
fill

operations
due

to
the

fact
that

the
sam

e
geologic

m
aterial

that
is

good
to

be
quarried

is
also

appropriate
m

aterial
in

w
hich

to
sink

a
groundw

ater

w
ell.”

IL
E

P
A

S
tatem

ent
of

R
easons,

p.
6.

T
his

is
uncontroverted

evidence.

4



2.
A

s
to

W
ill

C
ounty,

the
Illinois

E
PA

presented
uncontroverted

evidence
that

there
are

398

potential
private

w
ells,

31
public

non-com
m

unity
w

ells
and

12
com

m
unity

w
ater

supply
w

ells

w
ithin

2,500
feet

o
f

the
existing

C
C

D
D

and
U

S
F

O
sites.

T
R

3/12/12
a.m

.
at

20;
see

also
E

xhibit

27
“C

C
D

D
and

U
S

F
O

Sites
In

R
elation

to
the

P
otential

For
A

quifer
R

echarge
W

ithin
W

ill

C
ounty”.

3.
T

here
are

350.000
people

served
by

groundw
ater

supplies
in

W
ill

C
ounty.

T
R

3/12/12
a.m

.

at
20.

T
his

is
uncontroverted

evidence.

4.
A

s
R

ick
C

obb
testified

on
M

arch
l2th

:

“B
asically

the
existing

and
potential

locations
of

fill
operations

covered
under

the

proposed
Part

1100
are

in
som

e
of

the
m

ost
geologically

susceptible
areas

of the
State

of

Illinois.
A

nd
m

oreover,
the

im
portance

o
f

groundw
ater

as
a

fresh
w

ater
source

w
ithin

the

C
hicago

m
etropolitan

area
really

can
hardly

be
overstated...T

herefore,
really,

the
sand

and
—

shallow
sand

and
gravel

and
the

S
iurian

D
olom

ite
aqifer

system
s

w
ill

be
the

prim
ary

source
o
f

drinking
w

ater
in

northeastern
Illinois.”

T
R

3/12/12
a.m

.
at

15,
16.

T
his

is
uncontroverted

evidence.

5.
M

oreover,
“
.

..since
the

Illinois
E

P
A

cannot
be

sure
that

the
front-end

screening
process

w
ill

keep
100%

o
f

contam
ination

out
o
fthe

fill
operations,

the
groundw

ater
m

onitoring

requirem
ent

is
necessary

to
detect

any
contam

ination
of

groundw
ater

and
provide

tim
ely

corrective
action

and
rem

ediation.”
IL

E
PA

S
tatem

ent
of

R
easons,

p.
6.

A
s

R
ick

C
obb

stated
in

his
M

arch
1
2t
h

testim
ony:

“A
gain,

the
A

gency’s
larger

p
o
in

t
is

because
o
f

im
p

e
rfe

c
t

certification
and

screening

procedures
that

are
just

inherent
in

screening
procedures

of
any

type
and

the
strong

likelihood
o
f

m
aybe

an
im

perfect
perform

ance
of

certification
in

the
screening

5



procedures...[t]here
is

no
certification

process
that’s

absolutely
perfect.”

T
R

3/12/12
a.rn.

at
22.

T
his

evidence
is

based
on

IL
E

P
A

’s
decades-long

history
of

enforcing
regulations,

including

m
any

cases
that

are
adjudicated

by
the

IPC
B

.

6.
T

his
is

especially
im

portant
because,

as
IL

E
P

A
states,

“
.

..a
groundw

ater
m

onitoring

program
is

im
portant

at
fill

operations
because

the
facilities

are
not

required
to

have
a

protective

liner
to

control
contam

inant
m

igration
and

because
they

are
consolidating

a
large

volum
e

of

offsite
m

aterials
into

one
area

w
ith

that
m

aterial
often

placed
directly

into
the

groundw
ater

flow
.”

Id.
at

32.
A

s
R

ick
C

obb
stated

in
his

M
arch

1
2

t
h
i

testim
ony:

“A
nd

w
ith

the
acceptance

of
large

quantities
of

soil
over

tim
e,

and
nearly

the
com

plete

absence
o
f

any
technical

control
such

as
liners

to
prevent

any
contam

ination,
and

the

location
of

such
facilities

in
these

extrem
ely

highly
sensitive

geological
areas

w
ith

heavy

reliance
on

groundw
ater

as
not

only
a

current
and

future
source

of
fresh

w
ater,

w
e

really

think
that

for
the

C
C

D
D

and
uncontam

inated
soil

fill
operations,

that
w

e
m

ust
—

thatthe

B
oard

should
consider

the
potential

to
cause

groundw
ater

contam
ination,

and
notjust

be

thinking
about

contam
ination

that’s
been

caused
and

allow
ed.”

Id.
at

22.

It
is

uncontroverted
that

C
C

D
D

and
U

S
F

O
facilities

w
ill

be
consolidating

a
large

volum
e

of

offsite
m

aterials
into

unlined
areas,

often
directly

into
the

groundw
ater

flow
in

extrem
ely

highly

sensitive
geological

areas
w

ith
heavy

reliance
on

groundw
ater

as
a

source
of

fresh
w

ater.

7.
T

he
dem

ands
on

groundw
ater

resources
in

northeastern
Illinois

including
W

ill
C

ounty
w

ill

increase.
A

s
stated

by
R

ick
C

obb
in

his
testim

ony:

N
ortheastern

Illinois
could

be
facing

a
future

shortage
of

supplies,
and

really
the

biggest

driver
of

the
w

ater
use

is
population.

In
the

year
2000,

there
w

ere
about

8.6
m

illion

6



people
in

Illinois’
northeastern

region,
and

that
num

ber
could

grow
to

12
m

illion
by

the

year
2050.

A
nd

based
on

grow
th

trends,
the

m
etropolitan

area
m

ay
need

as
m

uch
as

50%

m
ore

w
ater

w
ithin

the
next

50
years.

T
R

3/12/12
a.m

.
at

22.

T
his

increased
dem

and
for

w
ater

cannot
be

satisfied
by

L
ake

M
ichigan

W
ater

because
of

S
uprem

e
C

ourt-im
posed

allocation
lim

its.
Id.

at
16.

It
also

cannot
be

satisfied
by

deeper
bedrock

aquifers
because

they
are

contam
inated

w
ith

radionuclides
and

are
not

being
replenished.

Id.

Instead,
the

shallow
sand

and
gravel

and
the

S
ilurian

D
olom

ite
aquifer

system
s

w
ill

be
the

prim
ary

drinking
w

ater
in

northeastern
Illinois.

j.
T

he
future

availability
of

clean
and

adequate

supplies
from

this
source

“w
ill

be
vital

to
the

Illinois
population

and
econom

y.”
Id.

Y
et,

it
is

precisely
this

groundw
ater

source
that

is
at

risk
of

contam
ination

by
virtue

of
undetected

releases

from
C

C
D

D
sites.

IL
E

PA
S

tatem
ent

of
R

easons.
p.

6.
T

his
evidence

is
uncontroverted.

8.
A

key
factual

basis
for

the
IPC

B
’s

conclusion
that

groundw
ater

m
onitoring

should
be

not

required
is

groundw
ater

m
onitoring

at
a

single
C

C
D

D
site

in
K

ane
C

ounty.
T

his
site

ceased

operations
m

ore
than

tw
enty

years
ago.

IPC
B

P
roposed

R
ule

First
N

otice,
O

pinion
and

O
rder,

at

23,
53-54.

G
roundw

ater
m

onitoring
data

w
as

assem
bled

only
after

the
site

w
as

purchased
by

K
ane

C
ounty,

m
any

years
after

closure.
T

here
is

nothing
in

the
record

about
groundw

ater

conditions
during

the
active

operations
of

this
facility,

nor
for

long
periods

after
it

closed.
T

his

is
not

an
adequate

factual
basis

to
support

the
IPC

B
’s

conclusion.

9.
T

he
costs

o
f

sam
pling

groundw
ater

m
onitoring

w
ells,

even
for

all
param

eters
set

forth
in

the
C

lass
I groundw

ater
regulations,

is
estim

ated
to

be
S3,000.00.

E
x.

12
at

6;
see

also
PC

7
at

1.

T
he

Illinois
E

P
A

is
proposing

annual
sam

pling.
T

his
cost

on
an

annual
basis

is
not

an
adequate

factual
basis

to
support

the
IPC

B
’s

broad
conclusion

that
this

cost
w

ill
have

a
detrim

ental
fiscal

7



im
pact

on
site

ow
ners

and
operators.

IPC
B

P
roposed

R
ule

First
N

otice,
O

pinion
and

O
rder

at

55-56.

10.
O

ther
provisions

of
the

proposed
regulations

do
not

substitute
for

groundw
ater

m
onitoring.

For
exam

ple,
financial

assurance
and

post-closure
land

use
controls

are
not

alternatives
to

groundw
ater

m
onitoring,

but
rather

som
ething

that
is

used
after

groundw
ater

has

been
contam

inated.
T

R
3/12/12

a.rn.
at

31.

C
oupled

w
ith

its
clear

legislative
m

andate,
the

evidence
now

before
the

IPC
B

unm
istakably

establishes
the

need
for

groundw
ater

m
onitoring

at
C

C
D

D
sites.

T
he

B
oard’s

failure
to

include

groundw
ater

m
onitoring

in
light

o
f

this
evidence

w
ould

be
contrary

to
the

m
anifest

w
eight

ofthe

evidence.

III.
O

n
the

Issue
of

G
roundw

ater
M

onitoring,
T

he
Illinois

P
ollution

C
ontrol

B
oard’s

First
N

otice

P
roposal

Is
C

ontrary
to

P
rudent

P
ositions

T
aken

B
y

the
Illinois

E
nvironm

ental
P

rotection

A
gency,

the
Illinois

A
ttorney

G
eneral,

and
W

ill
C

ounty.

In
its

decision
to

excise
groundw

ater
m

onitoring
requirem

ents,
the

IPC
B

is
acting

in
isolation

from
other

units
of

governm
ent

in
Illinois

w
hich

are
invested

w
ith

statutory
authority

to
protect

public
health,

safety
and

w
elfare.

T
he

IPC
B

is
rejecting

the
rulem

aking
proposal

put
forw

ard
by

the
IL

E
P

A
and

acting
in

a
m

anner
w

hich
is

contrary
to

the
positions

ofthe
Illinois

A
ttorney

G
eneral.

Just
as

im
portantly,

the
IPC

B
is

rejecting
the

recom
m

endations
o
f

local
governm

ent

officials
in

W
ill

C
ounty,

w
hich

hosts
the

m
ost

regulated
facilities,

m
any

of
w

hich
are

in

im
m

ediate
proxim

ity
to

residents
w

ho
rely

on
groundw

ater
for

their
drinking

w
ater.

T
R

3/12/12

a.rn.
at

20;
see

also
E

xhibit
27

“C
C

D
D

and
U

S
F

O
Sites

In
R

elation
to

the
P

otential
For

A
quifer

R
echarge

W
ithin

W
ill

C
ounty”.

A
s

noted,
the

IPC
B

has
a

clear
legislative

m
andate

and

responsibility
to

ensure
the

protection
of

groundw
ater

resources,
and

previously
concluded

that

8



precautionary
groundw

ater
m

onitoring
is

essential
to

fulfilling
this

purpose.
In

the
M

atter
of:

G
roundw

ater
P

rotection:
R

egulations
for

E
xisting

and
N

ew
A

ctivities
w

ithin
S

etback
Z

ones
and

R
egulated

R
echarge

A
reas

(35
III.

A
dm

.
C

ode
601,

615,
616

and
617)

(“T
echnical

S
tandards’).

PC
B

R
89-5,

Final
O

rder:
O

pinion
and

O
rder

o
fthe

B
oard

(D
ecem

ber
6,

1991).

T
he

B
oard’s

isolated
and

unilateral
decision

to
excise

groundw
ater

m
onitoring

requirem
ents

appears
to

be
based

on
the

follow
ing

conclusion
in

the
First

N
otice

P
roposed

R
ule:

“T
he

B
oard

w
ill

not
propose

groundw
ater

m
onitoring

to
protect

groundw
ater

from
the

potential
of

a
violation

ofthe
regulations.”

T
he

problem
w

ith
this

reasoning
is

that
if

a
violation

occurs,
in

the
absence

o
f

on-site
groundw

ater
m

onitoring,
it

w
ill

be
detected

off-site.
F

or
the

m
em

bers
of

C
A

R
E

and

the
m

illions
o
f

Illinois
residents

w
ho

like
them

rely
on

groundw
ater,

this
w

ould
be

too
late.

Ironically,
it

w
ill

also
be

too
late

for
regulated

entities
to

detect
and

address
releases

w
hile

they

are
still

on-site,
and

to
lim

it
the

potentially
catastrophic

enforcem
ent

and
tort

liability
they

w
ill

face
if

they
contam

inate
private

or
public

w
ater

supplies.
P

lainly
stated,

contrary
to

other

agencies
and

units
o
fgovernm

ent,
the

IPC
B

appears
w

illing
to

take
the

risk
that

regulated

facilities
w

ill
never

experience
a

release,
and

that
residents

living
in

proxim
ity

to
these

sites
w

ill

never
detect

contam
inants

from
that

release
in

their
w

ells.
W

hy
is

the
IPC

B
w

illing
to

take
this

risk
based

on
groundw

ater
data

from
a

K
ane

C
ounty

site
that

closed
m

ore
than

20
years

ago,
a

$3,000.00
sam

pling
cost

and
the

(frankly)
naïve

assum
ptions

that
the

screening
system

is

foolproof
and

that
com

pliance
w

ill
be

perfect?
T

he
IL

E
PA

,
the

Illinois
A

ttorney
G

eneral,
W

ill

C
ounty

officials
and

m
em

bers
of

the
public

like
C

A
R

E
are

clearly
not

w
illing

to
take

this
risk,

based
on

a
w

ell-grounded
understanding

of
Illinois

legal
m

andates
and

the
evidence

in
the

record

ofthis
proceeding.

T
hey

are
uniform

ly
urging

the
IPC

B
to

reconsider
its

decision.
Ifthe

IPC
B

9



persists,
because

it
is

so
isolated

in
its

decision,
the

IPC
B

m
ust

also
w

eigh
the

potentially

devastating
effect

on
its

institutional
credibility

if
it

is
w

rong.

R
espectfully

S
ubm

itted,

K
eith

H
arley,

A
ttorney

for
C

itizens
A

gainst
R

uining
the

E
nvironm

ent

K
eith

H
arley

C
hicago

L
egal

C
linic,

Inc.
211

W
.

W
acker,

Suite
750

C
hicago,

IL
60606

(312)
726-2938

(312)
726-5206

(fax)
kharley@

kentlaw
.edu
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